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Background 


The Consent Decree requires that the Department prepare a quarterly summary report 
regarding discipline imposed, including Categorical Uses of Force (CUOF) found to be 
out of policy, within 45 days after the end of each quarter. 


The Department has completed its report for the First Quarter of 2004. As required 
under paragraph 89 of the Consent Decree, the Office of the Inspector General (OIG) 
has reviewed the Department's Report, and submits this Report to the Board of Police 
Commissioners (Commission). 


The purpose of the Department's Quarterly Discipline Report is to summarize the 
imposition of discipline during a particular quarter. Moreover, the OIG is charged with 
reviewing the Department's Report so as to assist the Commission in assessing the 
appropriateness of the actions of the Chief of Police (COP) in imposing discipline during 
that quarter, which assessment shall be considered by the Commission in conducting 
the COP's annual evaluation (Paragraph 89). 


In this Report, the OIG focused its review on those cases which contained at least one 
allegation which was closed out/adjudicated under the category of "Other Judicial 
Review" (OJR) during the First Quarter. As a result, the OIG reviewed 40 such cases. 


OJR is used by the Department to adjudicate those allegations of misconduct which 
were specifically addressed in an underlying court proceeding, such as false arrest, 
planting of evidence, or false testimony. Rather than conducting a full-scale 
investigation which results in the complainant's allegations being sustained, unfounded, 
or not resolved, the Department conducts a truncated investigation to determine only if 
the complainant's allegations were addressed by the court in the underlying judicial 
proceedings, not what the court's ultimate findings were. 


We found a number of issues with respect to how these cases were investigated and 
adjudicated. Some of these issues we believe had to do with the legal overtones of 
cases of this nature, as allegations which are commonly adjudicated as OJR include 
false arrest, evidence planting, perjury, and preparing a false police report. Given the 
risk to the community, the officer's career, and the City, allegations such as false 
imprisonment, evidence planting, or false reports pose, it is essential that the 
Department's investigations into such allegations clearly demonstrate that such issues 
were addressed by the underlying court. Unfortunately, for a variety of reasons set forth 
below, in the cases we reviewed we found that such proof was often missing, either 
because interviews with essential witnesses (such as the complainant, prosecutor, or 
defense attorney) were absent or inadequate, the investigator/adjudicator did not 


understand the underlying criminal processes sufficiently to make such a determination, 
or because the evidence included in the investigation demonstrated otherwise. 


I. Review of OJR Cases 


a. Methodology 


In reviewing and evaluating the Department's First Quarter Discipline Report, the 
OIG reviewed all cases in which at least one allegation was adjudicated as OJR. 
During the First Quarter of 2004, there were a total of 44 such complaints. Of these 
44 cases, the OIG obtained the files in 40 cases, all of which OIG staff reviewed. 


None of these cases were discussed in the Department's First Quarter Discipline 
Report because OJR is a no-misconduct close out category, and thus any complaint 
closed out as OJR is not treated as sustained. Accordingly, there will be no 
resultant discipline arising out of an allegation which is closed out as OJR. 


To assist in its review and evaluation of OJR cases, OIG staff developed a 
specialized questionnaire which relied on information contained in the applicable 
Special Orders, Manual sections, and Professional Standards Bureau (PSB's) 
Review and Evaluation (R&E) Training Guide, June 2003, Chapter VI, Internal 
Processing, Alternate Dispositions, "Other Judicial Review," pages 295-96. 


b. Applicable Criteria 


The Department's criteria for closing a case out as OJR are contained in LAPD 
Special Order No. 8 (February 8, 2000) (SO8), Special Order No. 36 (October 29, 
2001) (SO36), Department Manual vol. 3/820.20 (Manual), and PSB’s Review and 
Evaluation (R&E) Training Guide (R&E Guide), June 2003, Chapter VI, pages 295- 
96 (all, collectively, the Department Sources). According to the current Department 
criteria, there are two general types of complaint allegations which can be 
adjudicated as OJR: 


i. Civil matters or other matters under judicial supervision which do not involve the 


employee's duty-related activities and where no finding of criminal or civil 
misconduct has been made. 


Examples of these types of matters include: 1) allegations of violation of a 
restraining order; 2) child custody/support matters; 3) separation/divorce matters; 
4) off-duty business or financial matters; or 5) other non-duty-related civil disputes. 


The example given in SO8 is one in which an employee's spouse alleges that the 
employee violated the conditions of a court order regarding child custody visitation. 
Since the matter is under judicial supervision, a CF should be generated to 
document the incident and the complainant referred to the concerned court for 


resolution. Using a “short form” complaint, the matter would likely be adjudicated 
as OJR. Only one of the 40 investigations we reviewed during this First Quarter 
involved a non-duty related, civil matter. 


With respect to civil matters, the Department stresses that if, “after adjudication of 
the above complaint, the court or jurisdiction determines that an employee was in 
violation of a lawful court order, whether criminal or civil, a new CF number shall be 
issued referencing the previously issued CF number and investigation initiated 
without delay." SO8, at p. 8; R&E Guide at p. 295. 


ii. Post-conviction complaints involving allegations such as false arrest, false 
reports, false testimony, planting of evidence, etc. 


This is an area which can cause some confusion. The Department Sources all 
make a distinction between Pre- and Post-Booking complaints, as opposed to Post- 
Conviction complaints. So, for example, if someone is arrested and booked, but not 
subsequently criminally convicted, the Department Sources appear to require that a 
Complaint Form needs to be generated, "and the required investigation completed." 
SOS at p. 8; R&E Guide at pp. 295-96. Moreover, the language of SO36 which 
discusses the use of OJR Forms is specifically limited to “post-conviction” criminal 
matters. SO36 at p. 7. However, if, "after an interview of the complainant! and a 
preliminary investigation, the C/O determines that all issues raised by the 
complainant had been previously addressed by the involved court, or would be best 
addressed by the complainant through the appropriate appellate process, such 
cases may be adjudicated as OJR." 


One important limitation on the use of OJR to adjudicate complaints involving duty- 
related conduct subsequently examined within a criminal? judicial proceeding is that 
the complaint must involve a post-conviction matter. However, as will be discussed 
below, we found cases in which there was no conviction (either because a criminal 
case was never filed, the matter was handled through a City Attorney Hearing, or 
the criminal trial resulted in a dismissal, hung jury, or acquittal of one of multiple 
counts), yet the complainant's allegations were adjudicated as OJR. One 
explanation for the improper application of OJR to these cases above could be the 
possible confusion caused by the lack of further definition and guidance in the 
Department Sources as to what constitutes a "post-conviction" complaint so as to 
bring that complaint into the OJR ambit. For example, it is unclear from the 
Department Sources whether having a conviction on at least one count in situations 
where additional counts were dismissed or on which the complainant was acquitted 
is sufficient to bring a// allegations of perjury, false testimony, false arrest, evidence 
planting, etc. into the ambit of OJR even if the dismissal of such additional counts 
was based on a specific judicial or jury finding as to the legality of the accused's 





' As will be discussed in more detail below, in nine of the cases we reviewed, the investigation failed to 

include an interview of the complainant, whether in person or via telephone (recognizing the fact that a 

number of complainants are still in custody), without any, or an inadequate, justification therefor. 

? As discussed below, an OJR disposition cannot be used as a disposition for a complaint arising out of 
the filing of a civil lawsuit or Claim for Damages, even if the underlying officer conduct was duty-related. 


conduct. Moreover, if a case was dismissed because it resulted in a hung jury 
where seven (a majority) of the twelve jurors believed the defendant/complainant 
was properly arrested, is the complainant’s subsequent allegation of false arrest 
precluded from OJR consideration because there was no conviction? Though the 
Department's policy, as written, seems to say “yes,” at least, according to what we 
saw this Quarter, their practice may be to the contrary. 


Another issue is that all of the Department Sources strictly prohibit the use of OJR 
as a disposition for complaints which arise out of the complainant's filing of a civil 
action (including the filing of a Claim for Damages) against Department personnel 
alleging misconduct during duty-related activity. See SOS, section IV(C)(2), page 
8; SO No. 36, section IX, page 7; Manual vol. 3/820.20, page 234; R&E Guide at 
pg. 296. Rather, complaints arising out of the filing of a Claim for Damages or a 
civil litigation complaint “shall be thoroughly investigated and adjudicated.” R&E 
Guide at pg. 296. However, despite this clear prohibition, we found that in seven? 
(1896) of the cases we reviewed, the investigation of allegations ultimately 
adjudicated as OJR arose out of a Claim for Damages or civil litigation complaint. 


Finally, with respect to OJR cases, the Department has developed specific forms to 
assist in the investigation and review of complaints "that may be classified as 
OTHER JUDICIAL REVIEW." SO36, at p. 7. There are two forms: Form 1.28.03 
to address civil matters, and Form 1.28.04 to address criminal matters. Since all 
but one of the 40 cases we reviewed dealt with complaints of duty-related 
misconduct by the accused, we focused on the impact of the 1.28.04 Form (Form) 
on the investigation of OJR cases involving criminal matters. In general, we believe 
the Form does a good job of laying out a road map to investigate those cases which 
are properly being considered for OJR status (as opposed to cases arising out of a 
Claim for Damage or in which there was no conviction). However, we found that 
the order of the investigative steps outlined by the Form — specifically requiring 
transcripts of the subject courtroom proceedings to be reviewed only if the 
prosecutor “was not interviewed or could not recall the involved proceeding" — 
might be misplaced, in light of what we found to be an overall inadequacy and lack 
of detail as to these interviews (not to mention the occasional failure to tape them). 


Though we are not suggesting that investigators order the transcripts in every case, 
we do believe that, if the Department is going to continue to make ordering the 
transcripts the option of last resort, investigators need to do a better job of 
demonstrating through their interviews with prosecutors and defense attorneys 
where specifically in the underlying criminal proceedings the complainant's 
allegations were addressed by the court, or, in the alternative, how, specifically, the 
allegations are the appropriate subject of appellate review.* 





? CF Nos. 03-4291, 02-4277, 02-2695, 02-1073, 02-1888, 02-4036, and 01-4929. 

We recognize that an investigator may have limited knowledge of or facility with the criminal appellate 
process. That is why we are concerned about the use of the OJR disposition by Department personnel 
without adequate legal training, especially in cases where reliance is placed on the appellate court to 
review the complainant's allegations. Among other things, a general principle of appellate law is that 
issues which are not raised in the trial court generally cannot be raised at the appellate level. Obviously, 


c. Results of the Analysis/File Review 


The OIG’s review of the 40 cases adjudicated as OJR raised a number of concerns 
about the Department's handling of these types of cases. Many of these issues 
were procedural ones, but the absence of the type of valuable information outlined 
below made it difficult to properly assess whether the complainant's allegations 
were indeed previously addressed in court or best addressed through the 
appropriate appellate process. The difficulty was in making such determinations 
based on the evidence presented (or lack thereof) in the investigation. These major 
issues are discussed in more detail below, including the amount of cases in which 
these issues occurred, and their Complaint Form numbers. 


One case we reviewed, CF No. 00-1431, merits special attention since the 
investigation into the allegations which, based on a review of the officers’ TEAMS,° 
involved allegations of Unauthorized Force and False Imprisonment, was non- 
existent. In addition to no formal allegations being framed, the complainant was 
never interviewed, nor, for that matter, was anyone else. Moreover, no transcripts 
were obtained. In fact, the entire investigation consisted of the original complaint 
face sheet, in which the complainant's mother recounted that her son was forced to 
sign a confession to a murder he did not commit and that the accused officers used 
excessive force when he was arrested, and a letter from the son himself in which he 
raised similar allegations. Moreover, the only way we were able to determine the 
outcome of the underlying criminal proceeding was by reading the son's letter in 
which he indicated he was convicted of murder. 


The only reference to any transcripts is contained in the Investigator's 
Chronological Record (Chrono), at the back of the investigation, in which an 
unidentified individual, in an entry dated “8/31/00,” claims that the transcripts 
addressed all of the allegations. However, the allegations included claims of 
excessive force in effectuating the arrest, which issues are not necessarily raised in 
and/or germane to a courtroom proceeding involving the question of whether the 
defendant committed the crime of murder. Indeed, in a subsequent entry dated 
“10/13/00,” there is a note from another individual who expresses disagreement 
with the earlier conclusion that the excessive force allegations were addressed in 
court, and indicates that the "Excessive Force allegations need to be addressed." 
Nonetheless, the Chrono is devoid of any response to this position, and given the 
lack of any investigation in this complaint, it appears that this suggestion was 
ignored. Ultimately, the allegations of excessive force, as well as false 





there are exceptions, but we question whether a Department investigator and/or Commanding Officer has 
sufficient legal training to make a determination that an issue which was not addressed by the trial court 
(thus, removing it from OJR consideration on that basis) would be best addressed by the complainant 
through the appropriate appellate process so as to justify an OJR disposition on this secondary basis. 

? Since the allegations were not separately enumerated or even identified by type or accused officer, and 
since the investigation contained no witness interviews nor any evidence of any investigation (other than 
appendices) or adjudication, we had to run the officers' TEAMS in order to assess how the Department 
classified the allegations in this case. 


imprisonment, were adjudicated as OJR with no apparent justification or rationale 
therefor. 


1) Failure to Interview Complainant: According to the Department Sources, before 
an allegation can be adjudicated as OJR, a preliminary investigation must be 
conducted including interviewing, and where possible, taping the complainant. In 
nine? of the cases we reviewed, all of which involved allegations of duty-related 
misconduct, the complainant was not interviewed with either no, or an inadequate, 
justification being provided. In three" of cases, the investigation relied solely on an 
initial letter submitted by the complainant. 


In another case, the Investigator's Notes indicate that the investigator spoke with 
the Deputy City Attorney (DCA) handling the civil litigation out of which this 
complaint arose (which should have disqualified this complaint from OJR 
consideration), and the DCA "requested that the Department not interview any of 
the parties involved in the case or investigate the matter until after a disposition has 
been reached in the civil suit." Based on this reasoning, according to the 
Investigator's Notes, "the prosecutor and defense attorney were not interviewed," 
though no mention is made of interviewing the complainant. However, one month 
later, on August 19, 2002, there is a note in the file that the criminal court transcripts 
were reviewed and a determination was made "that the case could be adjudicated 
as OJR,” despite the fact that the complainant had still not been interviewed. The 
inclusion of the transcripts of the proceedings does not excuse interviewing the 
complainant, especially to determine the full nature of his allegations. Indeed, one 
of the complainant's allegations on the complaint face sheet -- that the officers 
falsely advised the paramedics, who treated him for injuries allegedly inflicted by 
the accused, that the complainant had suffered an epileptic seizure — was not 
addressed anywhere in the transcripts included in the investigation. 


2) Failure to Interview Prosecutor and/or Defense Attorney Without Explanation. 
| 


n three cases? we reviewed, the Investigator failed to interview the Prosecuting 
Attorney without sufficient explanation. 


In one of the three cases, CF No. 02-1888, the Chrono indicated that, 
approximately one year after the complaint investigation was initiated, the 
investigator left a message for the Deputy District Attorney (DDA) who handled the 
original criminal case, in which the conviction was subsequently overturned 
pursuant to the granting of a Writ of Habeas Corpus. (The lack of conviction should 
have removed this complaint from OJR consideration). The same day, the original 
DDA left a message for the investigator, who was not in. The investigator then left 
a message for the DDA the same day. The Chrono reveals no further contact 
between the investigator and the original DDA. However, four days later, the 
investigator called the DDA who handled the Writ proceedings, but only apparently 
to determine how to obtain the court's Minute Order showing the Writ was granted. 





? CF Nos. 03-1285, 03-4291, 03-3242, 00-0896, 03-0919, 00-1431, 03-3584, 02-1073, and 03-0349. 
7 CF Nos. 03-1285, 03-3584, and 03-0349. 
? CF Nos. 02-1888, 00-1431, and 01-4860. 
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This complaint, which arose out of one of the high-profile Rampart matters, involved 
allegations that two accused detectives falsely arrested the complainant, and that a 
former officer had coerced a confidential informant to provide false testimony. In 
the Investigator's Notes, reference is made to a related complaint in which an 
interview apparently was held with the original DDA regarding whether the accused 
detectives knew about an improper relationship between a former accused officer 
and the confidential informant. No tape number to this interview is referenced, nor 
is it clear as to how this information specifically bears on the allegations of false 
arrest regarding the two accused detectives named in CF No. 02-1888. 


In a number of the cases we reviewed, the defendant/complainant had represented 
himself/herself, so there was no defense attorney to interview. In other cases, the 
defense attorney refused to be interviewed, usually citing concerns about breaching 
the attorney-client privilege. However, in eight? cases in which it appeared that the 
complainant had been represented by an attorney, the investigation contained no 
interview of the attorney and no indication that the attorney was unavailable. 


With respect to taping, in seven"? cases, an interview with the prosecuting attorney 
was conducted but it was not taped, without any indication that the prosecutor 
refused to be taped or any other apparent justification. This occurred with respect 
to tape interviews with defense attorneys in two'' of these seven cases. 


Interviews with Prosecutors and Defense Attorneys Included in Investigator’s 
Notes or other Summary Form. Form 1.28.04 places a heavy reliance on the 
interview with the prosecutor to evaluate whether the complainant’s issues were 
brought up in the criminal court and/or the appropriate subject of appellate review, 
in that the investigator is directed to the transcripts only in the event that the 
prosecutor was not interviewed or could not recall the subject proceeding. Indeed, 
the question regarding the transcripts occurs at the very end of the Form, after the 
question regarding efforts to contact and interview the prosecutor and the defense 
attorney. In a number of the cases we reviewed, such interviews were summary in 
nature and did not specifically address all the issues raised by the complainant. 


In one case, CF No. 03-1285, one of the complainant’s allegations (as addressed in 
his letter, since he was never interviewed) was that accused detectives attempted 
to obstruct the complainant right to an attorney by pressing all the keys on the cell 
phone when he attempted to call his attorney and actually hung up the phone. The 
other allegations were that the detectives prepared a witness to give false testimony 
at his trial and failed to conduct a thorough investigation into the stalking case 
against the complainant. The investigator did not interview the complainant (nor his 
defense counsel), and the interview with the prosecutor (un-taped at her request) 
was contained in an Investigator's Note and consisted mostly of her opinion as to 
the integrity of the detectives. As to the complainant's specific allegations of 





? CF Nos. 03-1285, 03-4291, 03-2794, 00-2622, 00-0896, 03-0919, 00-1431, and 01-4860. 
'? CF Nos. 03-0872, 02-4277, 00-2622, 00-0896, 03-3584, 01-0253, 03-0349. 
!! CF Nos. 02-4277 and 03-3584. 
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Miranda violations, suborning perjury, and failing to conduct a thorough 
investigation, the Note contained the summary statement that “it was [the 
attorney’s] opinion that the complaints are completely groundless.” There is no 
further indication from the prosecutor’s statement as to where, specifically, in the 
underlying proceedings the complainant's allegations were addressed by the court. 


In a second case, CF No. 03-0349, the allegations by the complainant were that he 
was racially profiled and falsely arrested. The complainant was not interviewed, as 
the Department chose to rely solely on the letter he sent from prison. In addition, 
there was no defense attorney to interview, as the complainant represented himself, 
nor were any transcripts of the underlying proceedings included in the investigation. 
Finally, the un-taped interview with the prosecutor which was contained solely in the 
Chrono at the back, consisted of one statement that the prosecutor “advised that 
there was no problem with the trial.” The interview did not specifically address each 
of the complainant’s allegations. We believe this was insufficient evidence upon 
which to justify an OJR disposition, at least as to the complainant’s specific 
allegation that he was racially profiled. 


Moreover, in approximately half the cases we reviewed, the interview with the 
prosecutor was contained either in a summary form within the body of the 1.28.04 
Form, in an Investigator’s Note, or, at the end of the investigation, buried within the 
Investigator’s (often lengthy) Chrono. We believe that, given the insight interviews 
with involved parties such as prosecutors and/or defense attorneys can provide as 
to where and how specifically in the judicial proceedings the allegations raised by 
the complainant were addressed, the results of such interviews need to described 
in much greater detail. At a minimum, such interviews should be contained in a 
separate witness interview statement in which each allegation raised by the 
complainant is separately enumerated, and those aspects of the witness's interview 
which are germane to each allegation are specifically identified. Moreover, the 
witness's unwillingness to be taped, if applicable, needs to be specifically 
documented. 


Lack of Understanding of the Criminal Process/Lack of Legal Knowledge. 
The following are examples of cases in which we believe the investigator's and/or 


adjudicator's lack of knowledge of the criminal justice system impacted the quality 
and conclusions of the OJR investigation. 


In CF No. 01-4860, the complainant submitted a letter in which he alleged, among 
other things, that the accused officers wrote a false police report and "planted 
evidence." The underlying arrest report indicated that three types of contraband 
were recovered and attributed to the complainant/defendant — a glass pipe 
containing residue, marijuana, and cocaine. The possession of two of these items 
— the glass pipe and the marijuana — are misdemeanors. The possession of the 
cocaine is a felony. The preliminary hearing transcript included in the investigation 
reveals that complainant was charged and held to answer on one felony count of 
possession of cocaine, for which the complainant was subsequently convicted by a 
jury trial (though only the preliminary hearing transcript was included in the file). 


There is no indication from documents in the file that there was ever a filing on or a 
subsequent hearing regarding the glass pipe or the marijuana. 


Since the complainant was never interviewed, there was no further clarification as 
to which evidence he believed was planted by the accused officers. This distinction 
would be especially helpful since the only accused officer who testified during the 
preliminary hearing indicated that each accused recovered different evidence from 
different locations. One accused officer testified to recovering the glass pipe and 
the cocaine from the defendant/complainant's pants pocket, and a white cigarette 
containing what was believed to be marijuana from the other pocket. This officer 
testified that the partner officer recovered a tin can with a green substance 
resembling marijuana from the complainant's vehicle. 


The investigation also contained a transcript of a later proceeding which involved 
the defendant's post-conviction sentencing. This transcript involved testimony from 
a Department fingerprint expert. However, this expert's testimony was offered NOT 
to demonstrate that the evidence recovered at the scene belonged to the 
defendant/complainant, as the investigator seemed to believe, but rather to prove 
that prior criminal convictions which the prosecutor attributed to the complainant 
were indeed the complainant's, so as to enhance the complainant's sentence. It is 
clear that the investigator either misread this transcript or did not understand what 
he/she was looking at, as according to the Investigator's Notes, "On October 17, 
2001, during [the complainant's] trial, [the print expert] testified that he lifted prints 
that were identified as [the complainant's] prints from the alleged planted evidence." 
However, there is no reference whatsoever to the evidence recovered during 
complainant's arrest in the actual transcripts of the October 17" proceeding. 


In another case, CF No. 02-3983, the complainant alleged that the accused officers' 
preliminary hearing testimony was inconsistent with the statements of percipient 
witnesses regarding the location of the gun which the complainant was charged 
with possessing. The investigator did not review the transcripts, with the 
explanation being that “the document [sic] was sealed." Since, ultimately, the 
complainant was acquitted of this charge, we believed the transcripts of both the 
preliminary hearing and/or the trial transcripts would be most helpful, especially 
since the interview with the prosecutor was very general, and provided no 
information as to why the defendant/complainant may have been acquitted of the 
gun charge. In addition, the only prosecutor interviewed was the one who had 
handled the complainant's trial. It was not clear whether this prosecutor also 
handled the preliminary hearing at which the officers allegedly testified 
inconsistently with the witnesses' prior statements. In addition, the defendant 
represented himself at the preliminary hearing, and the defense attorney who 
represented him during the subsequent trial was also not interviewed. 


Prior to preparing this Report, we had previously reviewed this case in connection 
with a prior complaint review. At that time, we thought the explanation regarding 
the sealing of the transcripts did not make sense, especially since the 
defendant/complainant was not a juvenile, nor did the matter seem to involve a 


5) 


high-profile case or other proceeding which might otherwise explain why the 
proceedings may have been sealed. Moreover, we thought that the court dockets 
(as opposed to the transcripts) describing the procedural history of the case after 
the preliminary hearing (no dockets regarding the preliminary hearing were included 
in the investigation) provided no indication that the trial proceedings were sealed. 


We thus raised our concerns to the Department in Intradepartmental 
Correspondence, in which we indicated that perhaps the transcripts of certain 
procedural matters may have been sealed, such as the in-camera review by the 
judge of the accuseds’ personnel records pursuant to a Pitchess motion, or the 
court's review of the complainant's prior juvenile history in determining whether to 
“strike” prior convictions. However, we informed the Department that we saw no 
evidence that the transcripts of the trial itself, or for that matter, the preliminary 
hearing were sealed. The response we received from the Department was as 
follows: “our review determined that the investigating officer was notified by [the] 
Court Reporter . . . that the transcripts were sealed. Our review further determined 
this sufficiently addressed the issue and no further documentation is required." 


In CF No. 03-3242, the complainant alleged that the accused committed perjury 
when the accused provided false testimony in traffic court regarding the elements of 
the traffic violation for which the accused was cited (the citation included three 
separate Vehicle Code violations). In the portion of the Form 1.28.04 in which the 
investigator is asked about reviewing the trial transcripts only if the prosecutor was 
not interviewed or could not recall the proceeding, a note is included: "No 
prosecutor. Traffic court.” That part is likely correct. However, in such matters 
though there is often not a court reporter, there is usually a tape recording of the 
proceeding. There is no indication that any effort to verify that a tape recording of 
the proceeding was made, or to listen to such tape. Such insight would have been 
essential to a proper adjudication of the proceeding, especially given that after the 
traffic hearing, the court dismissed two of the three violations listed on the 
complainant's original citation. 


Lack of Criminal Conviction — As discussed above, we found seven” cases in 
which the allegations of false arrest, perjury, false police report, etc. were 
adjudicated as OJR, even though there was no actual conviction regarding the 
disputed issues. Again, the Department Sources appear to allow for the use of an 
OJR disposition regarding allegations raised in connection with criminal matters 
only if there has been a conviction. Two of the seven cases in which allegations of 
false arrest -- CF No. 03-3543 -- and evidence planting and evidence tampering -- 
CF No. 03-3253 -- were adjudicated as OJR, involved "hung" (or deadlocked) 
juries, which do not result in a conviction. 


Moreover, in CF No. 01-4929, though the complainant was detained in handcuffs, 
and a search was conducted of his premises pursuant to a search warrant, there 
was no subsequent criminal filing. Indeed, the allegations of false affidavit (in 





? CF Nos. 03-2860, 02-1888, 03-3253, 03-3543, 01-4929, 02-4984, and 02-4036. 
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connection with the search warrant) and false arrest were generated in response to 
the filing of a civil lawsuit by the complainant, but improperly adjudicated as OJR. 


In CF. No. 03-2860, there was an outright dismissal of the charge. In that case, the 
allegation was that the accused officer committed perjury during the officer’s 
testimony regarding the traffic citation for which the accused cited the complainant. 
Specifically, the complainant felt that the officer had falsely testified to being able to 
see the complainant's full face prior to stopping the complainant for a violation of 
California Vehicle Code section 27400(a) — which prohibits the wearing of 
headphones or earplugs over both ears while operating a motor vehicle. The 
complainant claimed that given the angle of the officer’s vehicle (facing northbound) 
vis a vis his vehicle (facing westbound), the officer could not possibly have seen 
both of the complainant’s ears prior to stopping him. Moreover, in the course of the 
complaint investigation, the investigator listened to the tape of the courtroom 
proceedings during which the complainant testified that, though he had headsets on 
at the time, they did not cover the openings of his ears, as required by the statute. 
According to the “Investigators Notes” portion of the complaint, the investigation 
revealed that court dismissed the citation “in the furtherance of justice,” though 
there is no further specification as to the basis of the court’s ruling. Despite the 
court's ruling, according to the officer's TEAMS, this complaint was classified as 
one of “Unbecoming Conduct,”'? and adjudicated as “Other Judicial Review." A 
review of the officer’s TEAMS also indicates that the accused subsequently 
generated another complaint, again involving allegations that the officer committed 
perjury during a traffic citation. However, though this subsequent complaint (CF 
No. 03-5353) was similarly, albeit, in our opinion, improperly classified as 
"Unbecoming Conduct,” it was adjudicated as “No Misconduct,”'* presumably 
because in that case, it appears that the court upheld the disputed traffic citation. 


In CF No. 02-3983, the defendant was charged with two counts during his criminal 
case: 1) a violation of felony evading, Vehicle Code section 2800.2; and 2) a 
violation of Penal Code section 12020(a)(1) — felon in possession of a gun. The 
defendant was convicted of the first count, but acquitted of the charge of being a 
felon in possession of a firearm, due to “insufficient evidence.” However, the 
defendant's complaint, at least according to the face sheet,'? was that the involved 
officers provided false testimony during the preliminary hearing which was 
inconsistent with the statement of witnesses at the scene "who directed the officers 
to a weapon located on the front porch [of the location]." At least initially, it 
appeared that the complainant's claim involved concerns about the officers' 
testimony as to the location of the gun. Since this count was dismissed, and since 





P? It is also curious why the allegation that the officer committed perjury in court was classified as 
"Unbecoming Conduct," as opposed to "False Statements." 

" Ironically, this second case is exactly the type of case which should have been adjudicated as OJR, 
rather than “No Misconduct,” since the court apparently addressed the issue of whether the officer 
committed perjury by upholding the disputed traffic citation about which the accused testified. 

15 The complainant's original complaint was later diluted in the Investigator's Notes in which his claims are 
described summarily, after a subsequent interview, as the "officer's [sic] providing false testimony." The 
complainant is also described as failing to "specify . . . what information was false, only that all the 
information was false." 
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this count would have involved separate facts and evidence than the conviction on 
the evading charge, a strong argument could be made that there was no conviction 
upon which an OJR disposition of the allegations of false testimony as to the 
location of the gun could be justified. What made this case more difficult was the 
fact that the interview with the prosecutor was in a general, summary form, which 
did not address the complainant’s specific allegations, the complainant was not 
represented by an attorney during the preliminary hearings at which the 
complainant claimed the accused falsely testified, and the Department did not 
obtain the transcripts of the involved proceedings. '® 


In two of these seven cases, CF No. 02-4036 and CF No. 02-4984, the matter was 
referred to a City Attorney Hearing, which is an informal, alternate case resolution 
proceeding conducted not by a judge, but by a City Attorney Hearing Officer. 
These proceedings do not involve the taking of recorded testimony, whether by a 
court reporter or by tape recording. Moreover, there is no conviction after a City 
Attorney Hearing, unless, after the Hearing, the Hearing Officer determines that the 
matter should be referred for criminal filing consideration, at which point the matter 
would be handled through the regular criminal process. Finally, there is no 
“involved court” to make rulings regarding the propriety of the accused’s conduct. 


In another of the seven cases, CF No. 02-1888, the criminal conviction was 
overturned by the granting of defendant/complainant’s Writ of Habeas Corpus 
(Writ). Given this ruling, which was referenced repeatedly in the investigation, and 
given that the complaint arose in response to a Claim for Damages filed by the 
defendant/complainant after his case was dismissed, none of the allegations in this 
case should have been adjudicated as OJR. The Rationale provided for the OJR 
disposition was as follows: “it is the Department's belief that no purpose would be 
served by a further investigation of the allegations as they would best be dealt with 
under the appropriate judicial appellate process." 


Does that mean that the adjudicator contemplates that further appellate review of 
the allegations will be had? If the adjudicator is referring to criminal appellate 
review, then this statement is misplaced, since, by the granting of the Writ, there will 
be no further criminal appellate review. If reference to the judicial appellate 
process contemplated the possible review of the case by the court who ultimately 
handled the civil matter, then, according to the Department's own guidelines, this is 
not a case which should be handled by OJR. Unfortunately, the summary 
statement in the Rationale provides no further insight. 


Sustained Rate by Type of Misconduct 


During the First Quarter of 2004, PSB closed 2,386 complaints involving 3,689 
employees. The number of complaints closed as well as the number of employees 





16 As discussed above, the investigator claimed the court transcripts were unavailable because, according 
to the court reporter, they were "sealed." However, there was nothing in the criminal docket to support 
this position. 
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involved increased dramatically from the Fourth Quarter of 2003, by 64% and 73%, 
respectively. The Department has informed the OIG that this dramatic increase in 
number of complaints closed was explained by the fact that the during the time 
period covered by this Report, the Department undertook a major effort to identify a 
large number of cases for which the administrative statute of limitations had 
expired, and which the Department, with the Commission’s concurrence, had 
decided to close out under the classification of “Out of Statute.” This effort is also 
reflected in what appears to be the large number of older cases (dating from 
between 1997 to 2000) which were included in this First Quarter Report as opposed 
to in prior recent reports. Obviously, closing an allegation as “Out of Statute” does 
not result in the allegation being sustained. Thus, the large number of allegations 
closed as Out of Statute during this Quarter likely had an impact on the sustained 
rates of allegations, whether by type, area, or employee rank. For this reason in 
this Quarter's Report we have been reluctant to draw any major conclusions from 
the various sustained rates which we have enumerated in Attachments A, B, and C. 


To obtain the sustained rate for each allegation, by allegation type, closed during 
the First Quarter, the OIG prepared a chart which compares the total number of 
sustained allegations, taken from Table E of the Department's report, with a total 
number of allegations taken from Table C of the Department's report. This chart is 
attached hereto and labeled as Attachment A. During the First Quarter of 2004, the 
same allegations continue to be the most common allegations closed. These 
allegations include, in descending order of sustained rate, Neglect of Duty (27%), 
Unbecoming Conduct (1996) Discourtesy (4%), Unauthorized Force (1%), and 
False Imprisonment (.596). Again, the sustained rate for allegations of Racial 
Profiling and Retaliation remain at 096. 


One initial item of concern to the OIG was the fact that the number of allegations of 
Domestic Violence increased by 17596 from 25 to 69. Moreover, of these 69 
allegations, 38 were sustained, for a sustained rate of 5596. During the Fourth 
Quarter of 2003, only one of the 25 allegations of domestic violence was sustained 
for a sustained rate of 496. The OIG is concerned about the high number of 
domestic violence allegations closed during the First Quarter of 2004 and hope it 
does not portend a larger problem. However, we are partially comforted by the fact 
that these 69 allegations involved only six total employees, and that one employee, 
later terminated, accounted for 28 allegations alone. 


Sustained Rates by Rank 


Using the data from Table F of the Department's Report, the OIG has created a 
table attached hereto as Attachment B to show the sustained rate for each 
allegation by rank. Again, given the volume of cases closed-out by the Department 
during this Quarter, many of which did not result in a "sustained" allegation due to 
the Out of Statute classification, it would be unwise to try to draw any major 
conclusions as to patterns or trends among various ranks during this Quarter. 
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IV. Sustained Rates by Area 


In Attachment C, the OIG has prepared a chart indicating the sustained rate by 
Area. As in previous Quarterly Reports, this First Quarter Report again 
demonstrates a wide variation in sustained rates among the different geographic 
Areas, as well as specialized units. As always, caution must be applied in attaching 
any significance to these deviations or trying to conduct any type of trend analysis 
amongst the Areas or the units, given the fact that the complaints included in this 
First Quarter Discipline Report vary in terms of when they were initiated. Moreover, 
the impact of the inclusion of a large number of complaints classified as Out of 
Statute, and thus other than “Sustained,” cannot be discounted. 


We were pleased to note that the total number of allegations arising from Jail 
Division dropped slightly in this Quarter from the previous Quarter, and that the 
sustained rate dropped from 56% in the previous Quarter to 18% during this 
Quarter. However, again, we cannot draw any meaningful conclusions from this 
apparent decline as we do not know the impact that allegations closed as Out of 
Statute may have had on the significant decline in the sustained rate for complaints 
involving Jail Division personnel. 


V. Review of Categorical Uses of Force 


During this First Quarter, ten (10) Categorical Uses of Force (CUOF) incidents were 
closed in which the Commission adopted a finding of Out of Policy or Administrative 
Disapproval; there were three (3) Officer-Involved Shootings (OIS) (one of which 
occurred off-duty); four involved an Accidental Discharge of a weapon (two off-duty, 
two on-duty); two involved Law Enforcement Related Injuries (LERI); and one 
involved a Law Enforcement Related Death (LEARD). In all ten cases, the 
Commission concurred with and adopted the findings of the COP. The OIG will be 
discussing certain of these cases and/or the resultant penalties imposed on the 
accused employees in more detail in Closed, Executive Session. 


These ten cases are described in detail below. 


A051-01 (LERI 

This case involved a number of patrol officers and the accused supervisory 
employee. This incident had originated earlier that morning, when the accused and 
four other officers took a crime report for false imprisonment and an emergency 
protection order (EPO) was obtained for the victim. The suspect called the victim’s 
house repeatedly after he had left the location, while the accused was still there, 
and during one of these calls, the accused identified him/herself and served the 
suspect with the EPO. The accused told the suspect to “come to our location” so 
the accused could arrest him, which, by the accused’s own subsequent admission, 
would be asking the suspect to violate the EPO. Moreover, during this phone 
conversation, the suspect called the accused a number of obscene names. 
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The accused and other officers decided to try to catch the suspect if he returned, 
with two of the officers hiding in the bushes. The accused was given permission by 
the watch commander to watch the house. The accused returned to the house and 
waited inside with the victim and a neighbor. The plan was to wait until the suspect 
was on foot and then arrest him. 


The suspect returned to the victim’s house over two hours later. By the time two of 
the officers watching the location determined that the person they saw was the 
suspect, the suspect had already had an opportunity to get to the house. The 
accused and the suspect made eye contact, and the accused ran out of the door to 
chase the suspect. Before the accused was able to catch up to the suspect, the 
suspect got into his car and backed out of the driveway. At this time, two of the 
officers were coming down the street in their patrol car, and a pursuit ensued. After 
a high-speed pursuit, the suspect pulled over to the curb. 


Numerous additional units arrived at the end of the pursuit. The suspect was 
ordered out of the car, and he complied. After the suspect was lying flat on the 
ground, the accused arrived and saw the suspect flat on the ground. The accused 
observed the suspect moving around and believed he was going to get up and run. 
The accused approached the suspect and grabbed his left wrist while the accused 
placed a left knee on the suspect's left shoulder and a right knee on the suspect's 
middle back, controlling the suspect’s arm. The accused placed the suspect's left 
arm in the middle of his back. A second officer approached and grabbed the 
suspect's right wrist in a firm grip. Additional officers assisted in holding the officer 
down and once both hands were behind his back, the suspect was eventually 
handcuffed (not by the accused). 


Most accounts of the event indicated that the accused touched the suspect first and 
moved the suspect’s arm behind his back before other officers touched the suspect. 
Three civilian witnesses and three officers on the scene reported obvious 
complaints of pain by the suspect, including “you’re hurting me, you’re hurting me,” 
as the suspect was taken into custody. Two officers heard the suspect indicate that 
his arm was broken. Several participants and witnesses also heard the suspect 
say, “I’m not resisting.” 


After the suspect was handcuffed, the officers walked him to the patrol car, leaned 
him over the trunk and searched him. As he was leaned over the trunk, the suspect 
claimed that the accused came over to him, smiled and stated, “that’s for calling me 
a f**cking a**hole,” “that’s for calling me a c**ksucker,” and "didn't | tell you that | 
would see you again?” Though the accused denied making those statements, the 
accused admitted to talking to the suspect at the car but did not recall the exact 
conversation with the suspect. 


The accused told the watch commander about the incident including the suspect’s 
claim that his arm was broken. The accused allegedly did not tell the watch 
commander that the accused was involved or that a use of force had occurred. The 
accused claimed that he did not learn of the suspect’s claim that the fracture to his 
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elbow had occurred during the handcuffing process until the accused spoke to the 
suspect at the hospital. It was at this point that the accused called the watch 
commander to report the use of force. 


The COP was critical of the accused’s tactics on several fronts. To begin with, the 
COP criticized the accused's initial plan to apprehend the suspect which did not 
include sufficient officers. Moreover, the COP was concerned that the plan did not 
include specifics on how to take the suspect into custody when he arrived at the 
location. Moreover, the COP criticized the accused's decision to become involved 
and physically engage the suspect at the termination of the pursuit. In addition, the 
accused did not communicate his intention to approach the suspect to the other 
officers. Finally, the COP would have preferred that the accused maintained a 
supervisory role and directed the actions of the officers at the scene. Based on 
these criticisms, the COP found the accused supervisor’s tactics to be seriously 
deficient, warranting Administrative Disapproval. The Commission agreed with the 
COP's decision regarding the accused's tactics. 


The COP also found that, with respect to two officers who hid in the bushes waiting 
for the suspect to return to the victim's home, these officers did not recognize that 
the plan to apprehend the suspect at the residence was flawed and did not voice 
their concerns to the accused supervisor. The COP directed these two officers, as 
well as the accused supervisor, to receive additional training. 


The accused was ultimately directed to a BOR on three counts — 1) that the 
accused failed to notify the Watch Commander of the accused's involvement in a 
use of force, in a timely manner; 2) that the accused made misleading statements 
to the Watch Commander who was conducting an official inquiry; and 3) the 
accused used tactics that resulted in administrative disapproval. The BOR found 
the accused Not Guilty on the first two counts, and Guilty on the third count. 


It appears that part of the BOR's decision in finding the accused Not Guilty of the 
first two counts was based on credibility issues with the (now retired) watch 
commander regarding the circumstances under which the accused allegedly failed 
to notify him of the use of force. Specifically, the BOR seemed to believe that it was 
not clear that the accused would have known immediately that a reportable use of 
force had occurred. Had no injury occurred, which was not necessarily immediately 
apparent, there would have been no use of force incident, as the use of force was 
relatively minor. Moreover, it appeared that the BOR may have believed that the 
watch commander was trying to deflect some blame off himself, since the watch 
commander had left work early the day of the incident and did not respond to the 
scene of the termination of the pursuit, which the BOR believed made him look bad. 


With respect to the third count, the BOR directed the accused to receive a three- 
day penalty, which we believe underscored the seriously faulty judgement which the 
accused utilized during the incident in question. However, two weeks after the 
BOR’s decision, the then Commanding Officer of Internal Affairs Administrative 
Division (IAAD) wrote a badge note (Badge Note) to the COP outlining the BOR's 
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decision and recommended that the COP follow the civilian BOR member’s 
recommendation that the accused receive an OR. It appears that the COP followed 
this recommendation, as the First Quarter Report indicates that the accused 
ultimately received an Official Reprimand (OR) for this incident. 


Given all the obvious tactical errors in judgement which the Department’s 
investigation revealed, none of which were mentioned let alone disputed in the 
Badge Note, the OIG believes that a penalty of an OR is too lenient in a situation 
like this. The accused made tactical mistakes throughout the incident, from 
beginning to end, each one of which appeared to have contributed greatly to the 
ultimate outcome. To begin with, the accused's decision to tell the suspect to return 
to the location, especially in light of the COP's finding that the accused did not have 
sufficient officers at the scene to respond to a potentially violent encounter, was 
misguided. This error in judgement was compounded by the failure of the accused 
to formulate a specific plan as to how to take the suspect into custody when he 
arrived at the location. 


There is a strong indication that the suspect's use of profanity toward the accused 
when they spoke on the phone may have contributed to the accused's misguided 
decision to become involved and physically engage the suspect at the end of the 
pursuit, especially without communicating this intention to approach the suspect to 
the other officers at the scene. The suspect claimed that, while he was leaned over 
the trunk by another officer, the accused came over and smiled and said, "that's for 
calling me a f**cking a**hole," "that's for calling me a c**ksucker,” and “didn’t | tell 
you that | would see you again?" If true, this would lend credence to the possibility 
that the accused's improper personal immersion in the incident, including being the 
first one to have physical contact with the suspect at the termination of the pursuit, 
was provoked by the obscenities the suspect had earlier directed toward the 
accused. The accused admitted to saying something to the suspect as the suspect 
was being leaned over the vehicle by a different officer. Though the accused 
seemed to remember a number of specific details of the incident, the accused could 
not recall the specific conversation with the suspect. 


In the Badge Note, the former IAAD Commanding Officer described the accused's 
actions as seeing a need to act and not hesitating. Imposing anything other than an 
OR, according to the Badge Note, might make a young supervisor like the accused 
gun shy in future incidents. However, given the clear risk management implications 
of the accused's myriad tactical mistakes, underscored by the suspect's 
subsequent favorable settlement of a lawsuit he filed after the incident, if anything, 
the Department should be emphasizing the need for the accused to act more 
prudently in the future. 


A013-02 (LEARD) 


This case involved officers from several special units and task forces, as well as 
other agencies, all of whom were working together to apprehend a murder suspect, 
a known gang member with a history of violent crime. Information had been 
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received that the suspect would be attending a funeral and the plan was to take the 
suspect into custody after the services. 


The suspect was observed leaving the funeral in the back seat of a vehicle driven 
by another, with a third person in the front passenger’s seat. Two Department 
employees followed the subject vehicle and activated the overhead lights and siren 
to initiate a traffic stop. Two additional employees followed behind. The driver of 
the vehicle pulled over to the curb, and he and the front passenger were taken into 
custody by members of another agency without incident. However, the murder 
suspect climbed from the back seat of the vehicle into the driver’s seat and sped off 
in the car. The officers in the primary unit and the officers in the secondary unit 
entered their vehicles and went in pursuit of the murder suspect. The accused 
supervisory employee, as well as another supervisory employee, followed to 
monitor the pursuit. Subsequently, the suspect vehicle violently collided with the 
back of a semi-truck parked in the center median of the road. 


The primary and secondary units parked their vehicles eight to ten feet behind the 
suspect's vehicle, with the accused supervisory employee's vehicle parked behind. 
The officers from the primary and secondary units exited their vehicles, using their 
doors for cover, and drew their weapons. The suspect remained seated in the 
driver's seat of the car as the officers ordered him to place his hands out of the 
driver's side window and get out of the car. The officers stated that the suspect 
was flailing his arms and reaching down toward the floorboards of the car as though 
looking for something, and refusing to comply with the officers' orders. 


The supervisory employee obtained a bean bag shotgun, chambered a bean bag 

round and moved to the left front side of the supervisory employee's vehicle. The 
supervisory employee indicated at that time he/she could see the suspect's hands 
and noted that the suspect was not armed with a weapon. 


The primary and secondary officers continued to order the suspect to place his 
hands out of the window, but he did not obey their orders. One of the officers 
approached the driver's side of the suspect's vehicle, and another approached the 
passenger side window. The suspect still refused to obey the officers’ commands 
to place his hands out of the driver's side window and continued to reach under the 
seat toward the floorboard. One of the officers then removed Oleoresin Capsicum 
(OC) spray and sprayed toward the suspect, who turned his head as the officer 
sprayed the suspect, hitting him on the left side of the face. The suspect wiped his 
face, but did not seem to be affected by the spray. The accused supervisor then 
shouldered the bean bag shotgun and shouted, "bean bag shotgun ready." The 
supervisor then fired one round from the bean bag shotgun, from a distance of 
approximately 18 feet, striking the suspect in the upper front torso area. The 
suspect grabbed his chest, then reached for the floorboard again. 


Shortly thereafter, the suspect complied with the officers' orders, placed his hands 


out of the driver's side window, and was handcuffed. A search of the suspect and 
the vehicle revealed no weapons. Due to the extensive damage to the car, the 
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officers were unable to extract the suspect from the vehicle. Therefore, they utilized 
three pairs of handcuffs to secure his hands to the driver side door frame of the 
vehicle. Paramedics on scene saw that the suspect’s legs were pinned under the 
dashboard of the car, he was bleeding from severe head trauma, and had 
penetrating compound fractures to his right femur. The paramedics guided him 
onto a backboard that was placed underneath the back of the driver’s seat then out 
the rear left passenger door onto a gurney. 


The suspect was transported to the hospital where he was treated for extensive 
body trauma, including puncture wounds to his forehead, multiple facial lacerations 
and abrasions, a compound fracture to his right leg, a fracture to his left leg, a 
lacerated spleen, and internal chest injuries. He succumbed to his injuries. The 
coroner ascribed the cause of death as due to multiple blunt force traumatic injuries 
to the body. 


With respect to the other officers on the scene, the COP would have preferred if 
they had directed the original driver of the vehicle to turn the engine off and drop 
the keys out of the window during the initial traffic stop and directed that they 
received training to his effect. 


With respect to the supervisory employee, the COP was critical of the supervisor's 
decision to utilize the bean bag, as it was fired from less than the recommended 
distance of 30 feet,'" and that the supervisor aimed for the suspect's chest, which is 
not considered a primary or secondary target area. Moreover, the supervisor saw 
that the suspect was not armed and, although non-compliant, the suspect's actions 
did not rise to the level of being aggressive or combative. The COP was also 
critical of the supervisor's initial decision to become armed with the bean bag 
shotgun as opposed to designating a uniformed officer to deploy the shotgun. In 
addition, once the supervisor elected to take the lead in deploying the shotgun, the 
COP would have preferred that the supervisor communicate better with the officers. 
Thus, the COP found the supervisor's use of less lethal force out of policy, 
Administrative Disapproval, and directed the supervisor to receive training in use of 
force options. The Commission adopted this recommendation. 


What caused us a bit of concern was the fact that this employee, who was 
considered a Department expert regarding the beanbag shotgun, only received a 
penalty of an Official Reprimand (OR) as a result of the ensuing personnel 
complaint. Of all people, this employee should been aware that, in the absence of 
a weapon, and given that the suspect was neither aggressive nor combative, and 





ud According to the accompanying complaint adjudication, the accused's actions in shooting from less 30 
feet were mitigated by the claim that the accused was using recently modified equipment that was 
designed to ensure that the beanbag expanded more quickly, thereby presumably allowing for it to be 
shot more safely from a closer distance. In addition, since the date of this incident, the Department has 
also changed the type of round used in beanbag shotguns, also presumably to decrease the likelihood of 
lethal injury. However, even with modified barrel and the new round, the Department has not modified its 
training to reduce the minimum deployment range distance for use of the beanbag shotgun below 30 feet. 
See Training Bulletin, Volume XXXIV, Issue 3, April 2002, “Use of Force, Beanbag. Shotgun.” 
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given that the only available target to the employee was the chest, the use of the 
beanbag shotgun would be improper. 


The fact that there is no indication that the suspect expired from the beanbag 
shotgun, as opposed to injuries suffered from the vehicle collision, should not 
diminish the severity of the accused’s decision. We wonder if an OR is a severe 
enough penalty given the poor judgment of the accused Department expert here. 


It appears that, in adjudicating the complaint, CF No. 03-1697, the Commanding 
Officer relied in part on the claim that the accused was aware that the suspect was 
an escape risk, and should be considered armed and dangerous. Moreover, the 
Commanding Officer reiterated the claim that the accused, as verified by an 
independent witness, observed the suspect moving around in the vehicle, and thus 
it was reasonable to believe that the suspect might be attempting to arm himself. 
However, if it was clear to us that the Commanding Officer’s decision to impose an 
OR was based solely on a enunciated belief that this incident presented a unique 
set of circumstances which, with additional training for the accused (who has a 
stellar prior disciplinary history), would not be repeated, we would feel more 
comfortable with the imposition of an OR in this case. However, the apparent 
heavy reliance on the adjudicator’s claim that, but for the absence of formal 
documentation outlining the Department’s apparent “revised” position that shooting 
from less than 30 feet with a modified barrel beanbag shotgun, the accused’s 
decision to shoot from a shorter distance would have been permissible, causes us 
concern that the wrong message is being sent to the accused. 


057-02 (OIS) 


This officer-involved shooting occurred at the end of a long pursuit. Two officers 
saw the suspect’s vehicle traveling 50 miles per hour in a 25 mile per hour zone. 
The suspect also failed to stop for a red light. The officers decided to initiate a 
traffic stop and give the suspect a citation. The suspect stopped the car near his 
mother’s residence where she approached the officers and informed them that the 
suspect was under the influence of narcotics. The suspect got out of the vehicle 
and stared blankly at the officers. The officers then broadcast to Communications 
that they had a man possibly under the influence of PCP. The suspect then got 
back into the vehicle and drove away. The officers went in pursuit of the suspect 
which continued onto two separate freeways. During the pursuit, the officers stated 
they observed the suspect holding a shiny object (later determined to be a glass 
candelabra), waving it up and down inside the car. 


Another unit took over as the secondary unit, as the suspect began driving 
erratically on the freeway, making numerous unsafe lane changes, driving on the 
shoulder, in the carpool lane, and at one time attempting to drive underneath a 
tractor trailer. When the primary unit became involved in a minor traffic collision, 
the secondary unit took over as the primary unit. This now primary unit observed 
the suspect holding a glass candelabra outside the driver’s window. A third unit 
became the secondary unit. 
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The suspect eventually stopped his car on a cul-de-sac near his ex-girlfriend’s 
house, outside the City. The now primary unit stopped the police car just southeast 
of the suspect, boxing in his car. The two officers in the primary unit got out of their 
vehicle and drew their service weapons, using the door of the police vehicle for 
cover. The now secondary unit parked parallel with the primary unit. The officers in 
this unit also drew their service weapons, using the vehicle door for cover. 


Several officers ordered the suspect to get out of the car, but the suspect did not 
comply. The officers could see the suspect moving around in the vehicle, but could 
not tell what he was doing, as the windows were tinted and caused a glare. 
Claiming the suspect was starting to roll up the window, the accused officer threw a 
baton at the window to try to break it so as not to lose sight of the suspect. (The 
other three officers claimed the window was tinted and completely rolled up). The 
baton bounced off the window and fell under the car, but did not break the window. 
The accused then removed a beanbag shotgun from the trunk of the police vehicle. 
Another officer did the same. The accused informed the others of the accused’s 
intention to use the bean bag to shoot out the driver’s side window. The accused 
then fired one beanbag round from about 19 feet, but the window did not break. 
The window shattered after the accused fired a second beanbag round. 


The officers continued to order the suspect out of the vehicle, but the suspect would 
not comply. The suspect reached under the seat, into the center console, and the 
glove box. The suspect then got out of the car, holding the candelabra. The 
officers ordered him to lie down, but the suspect did not comply. The suspect then 
raised the candelabra and walked rapidly toward a second officer who ordered the 
suspect. A third officer saw the suspect run toward the second officer with the 
candelabra raised in a threatening manner. Believing the suspect would kill the 
second officer with the candelabra, the third officer fired two bean bag rounds at the 
suspect from approximately eight feet away. The accused (the first officer) also 
saw the suspect run toward the second officer with the candelabra held over his 
head in a striking motion. The accused (first) officer fired two bean bag rounds from 
19 feet away. 


As the suspect continued to advance toward the second officer with the candelabra 
at shoulder level, this second officer fired three rounds from his service pistol at the 
suspect's center body mass from a distance of approximately 13 feet. The suspect 
paused, then continued to move forward. The second officer believed that he/she 
may have missed the suspect who increased his speed, advancing toward the 
second officer with the candelabra raised. The second officer took one stop back 
and fired an additional three to four rounds from approximately 11 feet. 


The fourth officer, seeing the suspect charging toward the second officer, and 
seeing the bean bags strike the suspect with no apparent affect, and believing the 
suspect was going to hit the second officer in the head with the candelabra, fired 
one round from his/her service weapon at the suspect’s center body mass from a 
distance of approximately nine feet. The suspect continued to charge toward the 
second officer. The fourth officer fired a second round from a distance of eight feet. 
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The suspect stopped his forward movement and began to step from side to side, 
still holding the candelabra. The suspect then took a step back and fell backwards, 
dropping the candelabra to the pavement. He was then taken into custody. 


The COP was concerned with the limited communication of the officers at the 
termination of the pursuit, preferring that they had briefly communicated a plan at 
the scene to designate a contact officer and cover officers. The COP was 
concerned that several officers gave commands to the suspect. The COP was also 
concerned that the accused (first) officer threw a baton at the window. Moreover, 
the COP was concerned that the first officer and the fourth officer left cover, 
exposing them to a possibly armed suspect. Finally, the COP was concerned that 
the first officer blocked the suspect’s vehicle in with a police vehicle, a practice 
which is strongly discouraged. As to all of these concerns, the COP directed that 
their Commanding Officer provide appropriate training. 


With respect to the first officer's use of the bean bag shotgun to break the driver's 
window, the COP found these two rounds to be out of policy, meriting 
Administrative Disapproval. The COP reasoned that the first officer had time to 
formulate a better plan to de-escalate the situation. The COP stressed that tactical 
discharges with beanbag rounds are generally prohibited due to the fact that they 
may cause secondary projectiles. As result, the COP ruled the first officer’s first two 
beanbag rounds to be out of policy. 


With respect to the first officer's third and fourth beanbag rounds discharged as the 
suspect was advancing on the second officer with the candelabra, and the third 
officer's two bean bag rounds fired under the same circumstances, the COP found 
these uses of less lethal force to be in policy, no action. 


Furthermore, with respect to the seven lethal rounds fired by the second officer and 
the two lethal rounds fired by the first officer, the COP found the two officers to have 
reasonably believed that the suspect presented an immediate threat of serious 
bodily injury or death to the second officer. Thus, the COP found these two officers’ 
use of deadly force to be in policy, no action. 


The first officer whose first two bean bag rounds were found to be out of policy was 
given an OR. Given the concern that the suspect might be arming himself, 
especially since the tinted windows of the vehicle prevented the officers from seeing 
exactly what the suspect was doing, and given the fact that the suspect had 
previously been observed with a shiny object in the vehicle, and given the officers' 
belief that he may have been under the influence of PCP which could greatly 
increase the likelihood not only that the suspect might ignore the officers' 
commands but also that he might arm himself with a weapon, the first officer's 
sense of urgency with respect to obtaining a clear view inside the vehicle is 
understandable, though the methodology used was than desirable. In such 
circumstances, we believe that an OR was an appropriate penalty. 
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061-02 (Off-Duty Accidental Discharge) 


The accused was in his/her bedroom when he/she decided to dry-fire his/her 
service pistol. He/she removed the fully loaded pistol from the top dresser drawer 
and released the magazine, but neglected to do a chamber check. He/she placed 
the gun’s magazine on the top of the dresser, aimed the pistol toward the double 
mirrored sliding closet doors, and pulled the trigger discharging a round. 


The round passed through the mirror doors, a shoe rack in the closet, and the north 
closet wall, struck the aluminum mini-blinds in the kitchen, ricocheted and cracked 
the kitchen window. The accused decocked the weapon, and placed it on the 
dresser, checked inside and outside the house to make sure there were no injuries 
and to find the spent bullet, then notified his/her watch commander. 


The COP was concerned that the accused did not follow basic firearms safety rules 
and failed to treat all weapons as if they are loaded. The accused failed to inspect 
the chamber of the handgun and ensure that it was unloaded prior to dry firing. The 
COP directed that the accused receive additional firearms training. 


The accused received an OR as a result of the complaint which was initiated due to 
the Commission’s adoption of the COP’s recommendation that this incident be ruled 
Accidental, Administrative Disapproval. We believe that this was an appropriate 
penalty given the accidental nature of this incident. 


062-02 (On-Duty Accidental Discharge) 

Officers from a special unit responded to a location outside the city to assist in the 
service of a search warrant for a murder suspect. The accused officer was 
assigned as part of the team to cover the house as the officers made entry. The 
accused chose a position of cover behind a tree across from the residence and 
removed a rifle from the equipment bag. The accused lay in a prone position and 
propped the rifle on the equipment bag as he/she watched the second floor of the 
residence. The accused observed a light go on on the second floor and watched a 
figure moving about. The accused placed the safety in the off position to fire, if 
necessary. A short while later, the light was turned off and the accused was no 
longer able to observe the person. Therefore, the accused stated that he/she 
placed the safety back to the on position. 


Once the entry team was inside the location, the accused prepared to place the rifle 
back in the equipment bag. The accused said that he/she placed the gun behind 
him/her, resting it on the bi-pod, and turned back to the bag. The accused noticed 
that the rifle had fallen over and reached over to retrieve it, placing his/her left hand 
on the forearm of the rifle, and his/her right hand on the stock. The accused 
indicated that as soon as he/she touched the rifle, a round discharged, impacting 
the grass area three feet away from the muzzle. The accused stated his/her hands 
were not near the safety lever or the trigger when the rifle discharged. 


The COP was concerned that the accused failed to properly maintain control of his/ 
her weapon, resulting in it falling on its side, causing the accidental discharge. The 
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COP determined that the use of force was accidental, Administrative Disapproval. 
The COP directed the accused’s Commanding Officer to review negligence in 
weapons handling and to provide appropriate firearms training to the accused. 


The accused received a two-day penalty as a result of the Commission’s adoption 
of the COP’s recommendation of Administrative Disapproval. Though the OIG 
believes this penalty was appropriate, this was the fifth officer-involved shooting 
involving this accused in nine years, though this was the first incident resulting in 
Administrative Disapproval. However, two of the accused’s prior shootings 
revealed training issues as to his/her tactics. 


065-02 (OIS) 


The two accused were on patrol when they allegedly heard the sound of a car 
alarm. They observed a white car parked on the street with its vehicle alarm lights 
flashing. There were two male Hispanics standing on each side of the car. The 
accused claimed to believe that the males were committing a burglary on the 
vehicle. Officer #1 turned made a U-turn, and the officers saw a female Hispanic 
standing on the corner who shouted something to the males and circled her finger 
above her head. 


The male suspects fled on foot. As the officers passed the car, Officer #2 saw 
broken glass on the ground near the driver's side door. The male suspects scaled 
a chain link fence and ran north through a vacant lot. Officer #2 got out of the car 
and directed Officer #1 to go around the block and take up a containment position. 
The accused agreed to maintain communication through the Astro radio in Simplex 
Mode (which allows the radios to be used like walkie-talkies and does not send the 
radio signal through the repeater system to Communications Division). 


Officer #1 drove away and Officer #2 radioed Communications Division and advised 
of Officer #1’s location and requested an additional unit. Communications Division 
never received the transmission. Officer 42 saw the males run through the lot, into 
the front yard of a residence, then out of view. Officer #2 directed Officer #1 to 
drive an additional block north to contain the suspects. As Officer #1 drove west 
down the street, Officer #1 looked down an alley and saw a white sedan stopped in 
the alley with its lights off. Officer #1 saw the right front passenger door of the 
sedan close and the vehicle sped down the alley at a high rate of speed. Officer 
111, believing the car contained the burglary suspects, entered the alley and 
followed the sedan Officer #1 radioed to Officer #2 (again on Simplex Mode) that 
the sedan was heading down the alley without lights at a high rate of speed. 


Officer #2 ran north through the vacant lot and onto the sidewalk of the next street. 
Officer #2 received Officer #1’s warning and saw the sedan exit the alley and make 
a right turn onto the same street where Officer #2 was located. The headlights of 
the sedan turned on moments before the sedan collided with the south curb of the 
street and stopped. Officer #2 claimed to believe that the car was disabled (though 
the engine was still running) and that a confrontation with felony suspects was 
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imminent, drew his/her weapon and flashlight. Officer #2 yelled, “stop, police,” as 
he/she walked into the middle of street to approach the sedan. 


As Officer #2 walked toward the sedan, he/she claimed that the car suddenly 
accelerated toward the officer at a high rate of speed. Officer #2 attempted to get 
out of the way by running north but claimed that the sedan continued to approach. 
Officer #2 shouted “stop” but the sedan continued toward him/her. Officer #2 fired 
five rounds in rapid succession at the sedan while attempting to get out of the way. 
The sedan passed Officer #2 and sped down the street. 


Officer #1 heard gunshots and drove down the alley toward Officer #2’s location on 
the next street. Officer #2 entered the police car and radioed to Communications 
that shots had been fired and help was needed. The accused officers drove in the 
direction of the speeding sedan but claimed not to pursue the car because it was 
too far ahead of them and traveling at a high rate of speed. The officers arrived at 
the T-intersection of the street where the shooting had occurred and a large 
boulevard, and observed that the sedan had collided with a tree. The officers 
requested a rescue ambulance and additional units to arrive at the scene. Three of 
the vehicle’s occupants suffered serious injuries. Two additional passengers, one 
of whom sustained a non-life threatening gunshot wound, later died at the hospital. 


The COP was critical of both officers’ tactics. He was concerned that the officers 
did not notify Communications Division of their location, and that the officers elected 
to communicate on Simplex, resulting in Officer #1’s broadcast to Communications 
Division not being received. In addition, he was concerned with the officers’ 
communication with each other and lack of planning as the incident unfolded. He 
was Critical also of the officers’ decision to separate, placing the officers at a tactical 
disadvantage and preventing them from providing immediate assistance to each 
other. The COP was also critical of Officer #2’s decision to deploy into the middle 
of the street to confront multiple suspects in the vehicle, placing him/her in the 
direct path of the suspects’ vehicle. Finally, the COP was concerned that, as the 
ranking officer in the vehicle, Officer #1 did not take control of the incident and 
ensure that the officers’ actions were consistent with Department policies and 
procedures. The COP determined that the officers’ tactics were seriously deficient 
and required Administrative Disapproval. Moreover, the COP directed the officers’ 
Commanding Officer to schedule them for additional training. Both officers 
ultimately received a penalty of an Official Reprimand for their Out of Policy tactics. 


A supplemental investigation revealed that each of Officer #2’s five lethal rounds 
fired at the moving sedan were in response to reasonably perceived threat of 
imminent death or great bodily injury posed by the approaching vehicle. Therefore, 
Officer #2’s use of deadly force was found to be in policy, no action. 


071-02 (Off-Duty Accidental Discharge) 


In this case, the accused was at home and decided to clean the accused's revolver. 
The accused attempted to remove the revolver from a snapped, leather holster but 
the gun would not come out. The accused pulled the grips harder and pushed the 
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snap open. As the accused pulled the revolver out of the holster, his/her right index 
finger went inside the trigger guard, and he/she inadvertently pulled the trigger, 
discharging one round through the closet doors and into the closet. 


The accused ensured that his/her family was not injured and then checked outside 
of the home to see if the bullet had penetrated the wall. It was later discovered that 
the bullet lodged in a sweater in the closet. 


The COP was concerned that the accused did not follow all of the basic firearms 
safety rules. The COP determined that the accused’s use of force was accidental, 
warranting Administrative Disapproval, and directed the accused to receive 
additional firearms training at Training Division. The Commission adopted the 
COP’s recommendation. The accused was ultimately given a penalty of an OR. 
The OIG does not have a concern with the imposition of this penalty in light of the 
accidental circumstances surrounding the incident. 


075-02 (Off-Duty OIS) 


The accused was driving home in a personal vehicle on the freeway when he/she 
heard an unknown object impact his/her vehicle. As the accused heard the impact, 
he/she saw an unknown male with his body partially extended out of the left rear 
window of a silver sedan to the accused's right, less than one car length in front. 


This male (First Male) was yelling inaudibly at the accused and throwing full beer 
cans at the accused's vehicle. The beer cans impacted the right side of the 
accused's vehicle. The First Male continued to throw beer cans at the accused's 
vehicle while the driver of the silver sedan drove twice in front of the accused's 
vehicle and braked. Both times the accused needed to break and swerve out of the 
lane to avoid a collision. 


The accused was in the second lane from the center divider on the freeway and 
drove toward the right lane of the freeway to get away from the sedan and avoid the 
beer cans being thrown at the vehicle. As the accused did this, the sedan mirrored 
the accused's actions until the driver sharply braked in the painted gore point'? 
between the right lane of the freeway and a merging on-ramp. The accused 
sharply braked his/her vehicle to avoiding colliding with the rear of the sedan. 


As both vehicles stopped, the silver sedan's front and rear passenger doors 
opened. One male exited each door and yelled at the accused as they approached 
while the accused was still seated in the driver's seat of his/her vehicle. The 
accused exited the vehicle, held his/her badge up, verbally identified him/herself as 
a police officer, and ordered the males to show their hands. The men stopped, 
raised their hands, backed up, and re-entered their vehicle. 


The accused then moved toward the vehicle to ensure that the males were not 
attempting to arm themselves. At that time, the accused noticed two females in the 





18 The gore point is the small, triangular marked pavement formed between the right shoulder of the 
freeway and either a merging on-ramp or a debarking off-ramp of the freeway. 
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vehicle. The accused ordered all the occupants out of the vehicle and placed 
his/her hand on the shoulder of the driver who was shifting the vehicle into drive. 
The driver accelerated the vehicle forward and stopped. The driver then reversed 
toward the accused, striking the accused on the left knee. 


The accused, believing he/she was trapped by the silver sedan because freeway 
traffic was to the rear, a 12-foot freeway sound wall was to the front, the accused’s 
own vehicle was to the right, and the silver sedan was to the left, fired one round 
downward, into the silver sedan’s left tire, in an effort to ensure that the silver sedan 
did not strike the accused again. The silver sedan then drove to the right, across 
the on-ramp lane, and onto the right shoulder of the freeway. One of the females, 
who had exited the silver sedan, approached the accused and began pleading for 
the accused to let her and the other occupants of the silver sedan leave the scene. 


The accused guided the female to the right shoulder. One of the males exited the 
vehicle, and approached toward the direction of the accused and the female. The 
accused held onto the female’s right arm to prevent her from leaving. The male 
grabbed the female’s left arm and tried to pull her away from the accused. The 
male also used his closed fist to strike the accused on the left biceps to get the 
accused to release the female. The accused still held the pistol in his/her right 
hand. 


The male suspect, unable to pry the female free, returned to the silver sedan. The 
accused and the female walked to a freeway call box, during which time the silver 
sedan drove away and fled the scene. The female remained with the accused. 
California Highway Patrol then responded to the scene. 


The COP was critical of several of the accused's tactical decisions, including the 
accused's decision to approach a vehicle that contained multiple suspects and to 
attempt to detain them. In addition, the COP criticized the accused's decision to 
reach into the vehicle and physically engage the driver, as well as the accused's 
subsequent decision to physically engage the female with one hand while holding a 
pistol in the other. Finally, since the accused was off-duty, the accused had limited 
access to resources and was outnumbered. As a result, the COP indicated that the 
accused should have remained behind cover, monitored the suspect's actions, 
obtained as much identifying information as possible, and allowed them to leave. 
Thus, the COP determined that the accused's tactics were seriously deficient and 
warranted Administrative Disapproval. 


With respect to the accused's decision to use deaaly force by shooting at the silver 
sedan's tire in an attempt to disable the vehicle, the COP found that it was not 
reasonable to believe that shooting the vehicle tire would stop the vehicle. 
Moreover, the COP did not believe that the suspects' actions presented a deadly 
threat at the time the accused fired a round. Therefore, the COP determined that 
the accused's use of deadly force was out of policy, Administrative Disapproval. 
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The Commission adopted the COP’s recommendations both as to the accused's 
tactics as well as the use of deadly force. Because, however, three months after this 
incident occurred, the accused resigned from the Department to join another law 
enforcement agency, no penalty was imposed. 


A038-02 (LERI 

Because of an increase in stolen vehicles in the area, two officers ran the license 
plate of the sedan they were following which returned as a reported stolen. The 
officers then followed the sedan, as it turned into an alley and stopped. The officers 
then exited their vehicle and, believing the driver was possibly armed, drew their 
weapons, using the car doors as cover. The accused officer ordered the suspect to 
get out of the car with his hands up. The suspect did as the accused ordered but 
then stepped away from the door and moved toward the front of the car. The 
accused ordered the suspect to stop. The suspect continued to move towards the 
front of the sedan, then suddenly put his arms down to waist level and ran away 
from the officers. 


The accused believed the suspect might be armed so the accused kept his/her 
service pistol in his/her hand as he/she ran after the suspect down the alley. The 
second officer followed behind. The suspect ran a short while down the alley, then 
turned to face the accused with the suspect’s right arm extended, as if to block the 
officer. The accused grabbed the suspect on the right shoulder with his/her left 
hand, which caused the suspect to stumble, fall back into a garage door and then 
onto the pavement. The accused raised his/her right hand, still holding the service 
pistol, up near the suspect’s head and shoulder, to try to maintain the accused’s 
balance. The accused stated that he/she felt the pistol hit something but was not 
sure what he/she had hit. The partner officer stated that he/she saw the accused 
raise his/her left arm as the accused ran into the suspect’s right shoulder and saw 
the accused’s right hand up near the suspect’s shoulder and head, which pushed 
the suspect back against the garage door, but did not see the accused hit the 
suspect’s body or head. 


At this point, the suspect had fallen onto the pavement in a prone position and the 
accused re-holstered the weapon and handcuffed the weapon. When the suspect 
was taken into custody, he told the accused's partner that the accused had hit him in 
the side of the head with his/her gun. A supervisor and an ambulance were called, 
though neither of the officers noticed any visible injury to the accused, other than a 
scraped elbow for which he was subsequently treated. 


The COP determined that the accused's tactics were seriously deficient warranting 
Administrative Disapproval. Specifically, the COP criticized the accused's decision 
to pursue a suspect the accused believed was possibly armed at too close of a 
distance with the accused's weapon drawn. This limited the accused's tactical 
options and resulted in the officer physically engaging and inadvertently striking the 
suspect in the head with the accused's weapon. The COP also believed that this 
tactic increased the likelihood of the accused's having an accidental discharge with 
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the weapon which could have had tragic results. As a result, the COP determined 
that the accused would benefit from additional tactical training. 


The Commission adopted the COP’s recommendation. The accused was given No 
Penalty as a result of this incident. Normally, the imposition of No Penalty in this 
case would not be particularly troublesome. However, the decision to impose No 
Penalty and to treat this as an accidental incident, as opposed to something more 
nefarious, was presumably predicated on the Department's belief in the accused's 
claim that the striking of the suspect with the weapon was unintentional. Though our 
review of the investigation did not provide evidence to indicate that the accused was 
lying, the accused's extensive complaint history, including a sustained complaint for 
false and misleading statements which occurred nine years earlier and for which the 
accused took a significant penalty, as well as a sustained complaint for ethnic and 
improper remarks, arguably raise questions as to the accused's judgement. Ata 
minimum, we believe that the accused should be more closely monitored to ensure 
that similar lapses of judgement do not reoccur. 


006-03 (On-Duty Accidental Discharge) 


The accused was in the parking lot of a Department station removing gear from a 
police vehicle. The accused removed his/her department issued shotgun from its 
rack in the police vehicle and carried it toward the open trunk. 


The accused began to unload the four rounds that were in the shotgun's magazine. 
The accused used his/her right hand to hold the shotgun by its stock and used 
his/her left hand to attempt to remove the rounds. The accused immediately noted 
that a round appeared to be jammed. The accused could not remove the round from 
the weapon's magazine, so the accused activated the slide mechanism of the 
shotgun to cycle a shotgun shell into the firing chamber. The accused claimed to 
have intended to activate the slide mechanism a second time to cause the shotgun 
shell to be ejected from the firing chamber in order to unload the shotgun. 


As the accused used his/her left hand to move the shotgun's slide rearward and 
forward again, a shotgun round was discharged into the air, accidentally. The 
discharged round did not strike nor injure anybody. After the accused confirmed to a 
responding supervisor that a shot had been fired, the supervisor took the shotgun 
from the accused, unloaded it, and noted that the safety was off. 


The COP expressed concern that the accused did not follow proper firearm safety 
procedures and failed to properly unload the shotgun. The COP noted that the 
shotgun's safety was off and the accused's finger was apparently on the trigger as 
the accused unloaded the shotgun. Those factors led to an accidental discharge, 
and as such the COP determined that the use of force was accidental with 
Administrative Disapproval. The Commanding Officer was directed to schedule the 
accused for additional firearms training at Training Division. 


The accused was given an Admonishment as a result of this incident. Given the 
accidental nature of the incident and the fact that the accused had recently 
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graduated from the Academy at the time the incident occurred, the OIG does not 
take issue with the penalty imposed. 


VI. Conclusion 


As outlined in great detail above, the OIG has concerns about the continued use of 
the OJR rubric to investigate and adjudicate allegations which involve an accused's 
on-duty conduct given the issues we found with a number of the investigations we 
reviewed. These cases often contained insufficient proof that the complainant's 
allegations were addressed by the underlying court, either because interviews with 
essential witnesses were absent or inadequate or the investigator did not 
understand the underlying criminal processes sufficiently to make such a 
determination. If the Department is to continue to rely on the economy of resources 
which an OJR review provides for investigations of post-conviction complaints, it 
needs to ensure that the prerequisites for such expedited investigations are met. 
Among other things, investigators and adjudicators need to be reminded, through 
additional training or otherwise, that not all duty related allegations which are raised 
after the related criminal proceeding has occurred are the appropriate subject of 
OJR review. Merely relying on the fact that the complainant had his/her day in court 
is not enough. 


Turning to CUOFs, in two of the ten CUOFs determined to be Out of Policy (OP) or 
Administratively Disapproved (AD) during this First Quarter, the OIG believed that 
the penalties which resulted from the OP or AD finding by the Commission were too 
lenient on their face. In another two cases, though we did not necessarily disagree 
with the actual penalty imposed, we were concerned about the accused's 
disciplinary or use of force history. The OIG will continue to monitor the penalties 
imposed by the Department on subsequent CUOF incidents and will continue to 
apprise the Commission of any problems or anomalies we observe in specific cases. 
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Division Total sustained Sustained Rate 
77" Street 360 290 70 19% 
Air Support 19 11 8 42% 
Anti Terrorist 360 1 3 1% 
Audit 1 0 0% 
Behavioral Science Services 2 1 1 50% 
Bunco Forgery 5 5 0 0% 
Burglary Auto Theft 4 4 0 0% 
Central 272 244 28 10% 
Central Traffic 73 54 19 26% 
Chief of Staff/Professional Standards 19 19 0 0% 
Commission Investigation 4 4 0 0% 
Communications 57 42 15 26% 
Community Relations Section 1 0 1 100% 
Continuing Education 18 17 1 6% 
DARE 6 2 4 67% 
Detective Bureau 2 1 1 50% 
Detective Headquarters 18 4 14 78% 
Detective Support 20 9 11 5596 
Devonshire 230 191 39 1796 
ECCCS 3 3 0 096 
Employee Opportunity Development 10 8 2 20% 
Employee Relations Group 2 0 2 100% 
Fiscal Operations 2 1 1 50% 
Foothill 183 163 20 11% 
Harbor 178 150 28 16% 
Hollenbeck 203 170 33 16% 
Hollywood 373 311 62 17% 
Information Communications Services Bureau 3 3 0 0% 
Information Technology 18 11 7 39% 
Inspector General 3 2 1 33% 
Internal Affairs Group 46 40 6 13% 
Jail 126 103 23 18% 
Juvenile 18 9 9 50% 
Labor Relations Section 3 3 0 0% 
Legal Affairs 8 6 2 25% 
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ATTACHMENT C 
SUSTAINED RATE BY AREA 
FIRST QUARTER 2004 
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